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The defendant accurnul ated 92 cats and kept themin a 7 1/2-
foot by 11-foot trailer, providing | ess than one square foot for
each cat. Convicted by jury of felony animal cruelty and pl aced
on probation, she appeals. She asserts the trial was tainted by
instructional error, due process violations, and evi dence t hat
shoul d have been suppressed. W affirm

PROCEDURE

The def endant was charged by information with seven counts
of animal cruelty in violation of Penal Code section 597,
subdi vision (b). Count one alleged cruelty to all 92 of the
cats, while counts two through seven alleged cruelty to one
specified cat each. The jury found the defendant guilty of
count one but not guilty of counts two through seven. The court
pl aced the defendant on five years of formal probation with a
condition that she serve 92 days in county jail. The court also
ordered her not to possess or care for any cat or dog, except
for a cat named Hol |y Angel

FACTS

On Decenber 31, 1998, O ficer Robert Carter of Placer
County Animal Control responded to a conplaint that an excessive
nunber of cats were being kept under poor health and |iving
conditions in a small trailer. Oficer Carter went to the
property and saw a residence with a small trailer near the
garage. He snelled a strong odor of amonia, which he
associated with animal urine, when he left his truck and started
toward the residence. Terrance Deveany, the owner of the

property, responded when O ficer Carter knocked on the door.



Deveany told O ficer Carter the trailer belonged to the
def endant .

O ficer Carter approached the trailer and | ooked inside
t hrough the wi ndows. He saw at least 35 cats in the trailer.

At various places in the trailer, he saw fecal nmatter and urine.
Many of the cats were sneezing and had eye di scharge. Oficer
Carter tel ephoned the on-call nmagistrate and obtai ned a search
warrant for the trailer. The officer then called for a tow
truck. As they were hooking up the trailer to the tow truck,
the defendant arrived at the property. She stated she was
taking care of the cats and believed there were between 80 and
90 in the trailer. She tried to give Oficer Carter a vial with
medi cine for the cats, but he would not accept it because it was
not adequately marked. The trailer was towed to the DeWtt
Center so it could be placed in a building before being opened
to prevent |oss of control of the cats.

When the trailer was first opened at the DeWtt Center,
Oficer Carter entered with a video canera and recorded the
conditions inside the trailer. The videotape was played for the
jury.

The cats, 92 in all, were renoved fromthe trailer and
assi gned nunbers for identification. Most of the cats appeared
unheal thy. They were exam ned and treated by a veterinarian.

Her initial summary of the condition of the cats is as foll ows:
“Most of the cats were covered in urine and feces. There [were]
many that were mal nourished, emaciated. Cats were sick with

upper respiratory, herpes virus. They had ear mtes, fleas.



There [were] cats with neurologic[al] problens. There [were]
cats that were m ssing portions of their linmbs or had deforned
linmbs. There [were] cats with urine scald, and there [were]
cats that were either blind or partially blind in one or both

eyes and cats that were m ssing eyes, too. The veterinarian
al so described other ailnents suffered by the cats. Many of the
probl ens descri bed by the veterinarian, such as dehydration,
chroni ¢ mal nouri shnent, anorexia, urine scald, and severe
infection, occur as a result of inadequate care over a |ong
peri od.

The defendant testified. She lived in Sacranento County.
In October 1998, she put the cats, about 35 to 40 at the tine,
in the trailer and noved themto the Deveany property in Placer
County because Sacranento Aninmal Control officials told her she
could not have nore than four cats. She lived with the cats at
first, either in the trailer or in a tent next to the trailer,
feeding the cats and cleaning up after them She brought
additional stray cats fromthe Sacranmento County nei ghborhood to
the trailer. Eventually, she noved back to Sacranento County
and visited the trailer to care for the cats. During the | ast
two weeks before animal control seized the trailer, the
def endant was sick and did not visit the cats as often. She
contended that the nessy conditions inside the trailer were a
result of the renoval of the trailer to the DeWtt Center. She
knew she had too many cats, but she asserted she was trying to

save their |ives.



DI SCUSSI ON
I
I nstruction Concerning
El ements of Animal Cruelty

Concerning the charge of animal cruelty (Pen. Code, 8§ 597,
subd. (b)), the trial court instructed the jury as foll ows:
“Every person who causes an aninmal to be deprived of necessary
sust enance, drink or shelter or who having care or custody of an
ani mal subjects the aninmal to needl ess suffering or fails to
provide the animal with proper food, drink, [or] shelter in a
crimnally negligent manner is guilty of cruelty to an aninmal.”
And later: “In order to prove such a crinme each of the
foll owi ng el enents nust be proved: One, that a person has
custody or is responsible for providing care to an ani nal; two,
that person either (a) deprived or caused an aninmal to be
deprived of necessary sustenance, drink or shelter, or (b)
subj ected an animal to needless suffering in a crimnally
negl i gent manner, and (c) that act or om ssion caused danger to
an animal’s |ife.” These instructions allowed the jury to find
the defendant guilty of animal cruelty for commtting either of
the listed acts: (1) depriving the cats of necessary
sust enance, drink, or shelter or (2) subjecting the cats to
needl ess suffering.

The defendant asserts the trial court erred in instructing
the jury concerning the elenents of animal cruelty. She

contends the trial court did not properly apply the use of the



word “and” in the statute. W conclude the trial court
correctly interpreted the statute.

Subdi vi sion (b) of Penal Code section 597 provides:
“Except as otherw se provided in subdivision (a) or (c), every
person who overdrives, overloads, drives when overl oaded,
overworks, tortures, tornents, deprives of necessary sustenance,
drink, or shelter, cruelly beats, nmutilates, or cruelly kills
any animal, or causes or procures any animal to be so
overdriven, overloaded, driven when overl oaded, overworked,
tortured, tornented, deprived of necessary sustenance, drink,
shelter, or to be cruelly beaten, nutilated, or cruelly killed;
and whoever, having the charge or custody of any animal, either
as owner or otherw se, subjects any ani mal to needl ess
suffering, or inflicts unnecessary cruelty upon the animal, or
in any manner abuses any aninmal, or fails to provide the aninal
wi th proper food, drink, or shelter or protection fromthe
weat her, or who drives, rides, or otherw se uses the animal when
unfit for labor, is, for every such offense, guilty of a crine
puni shabl e as a m sdeneanor or as a felony or alternatively
puni shabl e as a m sdeneanor or a felony and by a fine of not
nore than twenty thousand dollars ($ 20,000).” (ltalics and
bol df ace added.)

The defendant asserts the boldface, italicized “and” in the
m ddl e of the | ong subdivision nust be interpreted to require
the prosecution, in order to obtain a conviction for aninal
cruelty, to prove the defendant commtted one of the acts |isted

before the “and” as well as one of the acts listed after the



and. For exanple, if the prosecution established that the
def endant deprived the cats of necessary sustenance, which is
one of the acts listed before the “and,” it would al so have to
establish that the defendant subjected the aninmal to needl ess
suffering or commtted one of the other acts listed after the
“and” in order to obtain a conviction for violation of Penal
Code section 597, subdivision (b). In support of her argunent,
t he defendant states sinply that the use of the conjunctive in a
statute requires proof of both elenents. She makes no effort,
however, to further analyze the actual |anguage of Penal Code
section 597, subdivision (b). The defendant’s argunent fails
when the grammatical structure of the |ong, conplex subdivision
is carefully considered.

In all material respects, the |anguage in subdivision (b)
of Penal Code section 597 was enacted in 1905. The part of the
statute (“and whoever, . . .”) upon which the defendant relies
to support her argunment remains the sane fromthat early date.
(See Stats. 1905, ch. 519 (DXIX), p. 679, § 1.)

The use of the word “whoever” is dispositive. “Woever”
means “what ever person,” “any person at all that,” or “no matter
who.” (Webster’s 3d New Internat. Dict. (1969) p. 2611.) In
the structure of this statute, “whoever” is a subject, as is the
phrase “every person” at the beginning of the statute. [If the

Legi sl ature had neant to require proof of an act l|listed before

“and” and an act listed after “and,” it would not have used a
new subject. Instead, it would have used the word “who,” which

woul d have referred back to the subject (“every person”) at the



begi nning of the sentence or it would have left that position in
t he sentence bl ank.

We nmust interpret a statute consistently with the meaning
derived fromits grammtical structure. (See Horw ch v.
Superior Court (1999) 21 Cal.4th 272, 280.) By using the word
“whoever” as a second subject in the sentence, the Legislature,
effectively, listed two separate ways (each with a |ist of acts)
to find a defendant guilty of animal cruelty. That the two
lists are joined by the conjunctive “and” does not convey the
meani ng attributed to the statute by the defendant. Witten in
1905, the statute nay be said to include literary flair in the
pl ace of a bland nunbered list, the |ikes of which we have cone
to expect and prefer in contenporary discourse. (See, e.g.,
Pen. Code, 8§ 1192.7, subd. (c) [listing dozens of “serious
felonies”].) W conclude the trial court interpreted the
statute correctly and properly instructed the jury it could find
t he defendant guilty of animal cruelty for either (1) depriving
the cats of necessary sustenance, drink, or shelter or (2)
subj ecting the cats to needl ess suffering.

I
Notice to Defendant of
Theory of Liability

As to count one, on which the defendant was convicted, the
information alleged: “[Animal cruelty] was conmitted by [the
defendant], who did willfully, unlawfully cause numerous
animals, to wit, 92 cats, to be deprived of necessary sustenance

and drink, and having charge and custody of said animals, did



fail to provide those animals with proper food, drink or
shelter, and did subject said aninals to needl ess suffering.”

The defendant contends the information failed to give her
adequat e notice of the charges agai nst her because the alleged
acts were joined by the conjunctive “and” while the instructions
fromthe court allowed the jury to convict her after finding a
single act. Specifically, she clains the information did not
all ege a theory based solely on subjecting the cats to needl ess
suffering. This contention is without nerit.

“*“Due process of law requires that an accused be advi sed
of the charges against himin order that he nmay have a
reasonabl e opportunity to prepare and present his defense and
not be taken by surprise by evidence offered at his trial.”
[Citation.]’ (People v. West (1970) 3 Cal.3d 595, 612
[citation].)” (People v. Lohbauer (1981) 29 Cal.3d 364, 368.)
Contrary to the defendant’s assertion, it is not only acceptable
but preferred to allege acts in the conjunctive even though the
statute is phrased in the disjunctive. “Wen a statute .
lists several acts in the disjunctive, any one of which
constitutes an offense, the conplaint, in alleging nore than one
of such acts, should do so in the conjunctive to avoid
uncertainty. [CGtations.] Merely because the conplaint is
phrased in the conjunctive, however, does not prevent a trier of
fact fromconvicting a defendant if the evidence proves only one
of the alleged acts. [Citation.]” (In re Bushman (1970) 1

Cal . 3d 767, 775, overruled on other grounds in People v. Lent



(1975) 15 Cal.3d 481, 486, fn. 1.) Therefore, the information
gave the defendant adequate notice of the charges agai nst her.

In her reply brief, the defendant changes her argunent.
| nstead of supporting the argunent in her opening brief that the
jury was permtted to convict her based solely on a finding she
caused the cats needl ess suffering while the information stated
the different acts in the conjunctive, she reverts to her
argunent that Penal Code section 597, subdivision (b) requires
proof of nore than one act because it is phrased in the
conjunctive. As noted above, we reject this argunent.
Furthernore, it does not logically support her argunent in the
opening brief that the information did not give her adequate
notice because it was phrased in the conjunctive.

11
Sanctions for Destruction of Evidence

The defendant asserts the prosecution failed to preserve
potentially excul patory evidence and that the trial court erred
by failing to inpose sanctions for this conduct. W disagree.

“Law enforcenent agencies have a duty, under the due
process clause of the Fourteenth Amendnent, to preserve evidence
‘“that m ght be expected to play a significant role in the
suspect's defense.” (California v. Tronbetta (1984) 467 U.S.
479, 488 [104 S. . 2528, 2534, 81 L.Ed.2d 413]; accord, People
v. Beeler (1995) 9 Cal.4th 953, 976 [39 Cal.Rptr.2d 607, 891
P.2d 153].) To fall within the scope of this duty, the evidence
‘“must both possess an excul patory val ue that was apparent before

t he evi dence was destroyed, and be of such a nature that the
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def endant woul d be unabl e to obtain conparabl e evidence by ot her
reasonably avail able neans.” (California v. Tronbetta, supra,
467 U.S. at p. 489 [104 S.C. at p. 2534]; People v. Beeler,
supra, 9 Cal.4th at p. 976.) The state's responsibility is
further Iimted when the defendant’s challenge is to ‘the
failure of the State to preserve evidentiary material of which
no nore can be said than that it could have been subjected to
tests, the results of which m ght have exonerated the
defendant.’” (Arizona v. Youngblood (1988) 488 U. S. 51, 57 [109
S.C. 333, 337, 102 L.Ed.2d 281].) In such case, ‘unless a
crimnal defendant can show bad faith on the part of the police,
failure to preserve potentially useful evidence does not
constitute a denial of due process of law.’ (l1d. at p. 58 [109
S.C. at p. 337]; accord, People v. Beeler, supra, 9 Cal.4th at
p. 976.) [f] On review, we nust determ ne whether, view ng the
evidence in the light nost favorable to the superior court’s
finding, there was substantial evidence to support its ruling.
(People v. Giffin (1988) 46 Cal.3d 1011, 1022 [251 Cal.Rptr.
643, 761 P.2d 103].)” (People v. Roybal (1998) 19 Cal.4th 481,
509- 510. )

Before trial, the defendant, citing California v.
Tronbetta, supra, 467 U.S. 479, noved to dism ss because of |oss
or destruction of evidence. The notion was based on testinony
given at the prelimnary hearing. The defendant’s assertion of
failure to preserve evidence focused on three different aspects
of the investigation. She clained the officers inproperly (1)

encouraged her to discard trash fromaround the trailer, (2)
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failed to filmthe inside of the trailer before nmoving it, and
(3) failed to preserve evidence concerning the nunber of feed
and water bows in the trailer. 1In the alternative, the

def endant asked that the videotape be excluded or that the jury
be given a cautionary instruction. She also requested that the
court instruct the jury that, if it found the prosecution
willfully suppressed evidence, it could infer the prosecution
recogni zed the strength of the defendant’s case or the weakness
of its own. (See CALJIC No. 2.06.) During the trial, the

def endant objected to adm ssion of the videotape nade after the
trailer was noved to the DeWtt Center. The trial court denied
the notion to dismss, allowed the prosecution to present the
vi deotape to the jury, and refused to instruct the jury
concerning willful suppression of evidence. On appeal, the

def endant, focusing on the sane three aspects of the

i nvestigation, contends the trial court erred by not granting
her notion to dismiss or, in the alternative, to exclude the

vi deotape or give the jury a cautionary instruction.

Animal Control Oficer Robert Carter testified at the
prelimnary hearing that he responded to the Deveany property in
Pl acer County because sonmeone had observed a nunber of cats
bei ng housed in a trailer on that property. Imrediately after
he stepped out of his vehicle, he snelled a strong ammoni a odor,
whi ch he associated with animal urine. He contacted Deveany,

t he owner of the residence, who told himthe trailer, |ocated
about 60 to 80 feet fromthe residence, belonged to the

defendant. Deveany also told himthe defendant had a witten

12



agreement with himto have the trailer on the property. Oficer
Carter approached the trailer, which was 7 1/2 feet by 11 feet
and | ooked in through the wi ndows. He saw many cats i nside,
nore than 35. There was fecal matter in many places inside of
the trailer, including on the cats. Sone of the cats were
sneezi ng and ot hers appeared to be thin or |ethargic.

O ficer Carter observed trash bags around the trailer,
al though he did not | ook inside them The trailer was not
opened by the officers on the Deveany property. Instead, it was
towed to the DeWtt Center, a distance of less than 10 m|es,
goi ng between 10 and 25 m | es per hour. Although the roads were
somewhat bunmpy, the driver of the tow truck observed a cat
sitting on a box next to the front window the entire ride.
Oficer Carter testified the only change that took place inside
the trailer as a result of the nove was that a couple of ani nal
carriers shifted. The trailer was placed inside a building
before the door of the trailer was opened because the officers
were unsure what the cats would do. O ficer Carter entered the
trailer with a video canera and filmed the inside of the
trailer. The fecal matter on the floor was an inch thick in
pl aces, probably a buil dup of several weeks w thout cleaning.
Eventual ly, he took the cats out of the trailer. To do so, he
had to renpve pans that were in his way. Also, there were food
bags and some canned food in the trailer. These were not booked
i nto evidence.

In denying the notion to dismss or for other sanctions,

the trial court ruled the evidence was not excul patory. At nost
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it would show there was food, for exanple, in the bags, but not
that the food was available to or fed to the cats. The court
noted the officers did not deny the existence of the trash bags
outside the trailer and the feed bows inside the trailer. The
court further found the officers did not intentionally destroy
any evi dence.

The defendant asserts Oficer Carter saw trash bags next to
the trailer and directed her to dispose of them To the
contrary, at the tinme of the pretrial notion there was no
evi dence before the court that animal control directed the
def endant to dispose of the bags. At the prelimnary hearing,
Oficer Carter stated he saw trash bags around the trailer but
that he did not |ook inside them There is no indication
concer ni ng what happened to those bags.

On appeal, the defendant asserts she denonstrated bad faith
destruction of excul patory evidence. W disagree. At nost, the
of ficers did not preserve sone trash bags and sone feed bow s.
As the trial court noted, these, alone, were not excul patory.
The presence of trash and feed bags and feed and water bow s
does not denonstrate the defendant was not guilty of ani nal
cruelty. Furthernore, there was no indication the officers
deni ed their existence. Accordingly, evidence could still be
presented to the jury concerning the existence of this evidence.
The officers did not fail to preserve evidence “that m ght be
expected to play a significant role in the suspect’s defense.”

(California v. Tronbetta, supra, 467 U S. at p. 488.)
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The defendant asserts the officers “distorted the evidence
by videotaping the trailer after the nove. The evidence of the
condition of the trailer and the cats at the tine [the
def endant] was caring for themis |ost forever.” W know of no
authority, and the defendant presents none, that requires
officers to videotape a crine scene, such as the inside of a
novabl e vehicle, before it can be noved, or, for that matter, at
all. 1Indeed, the testinony at the prelimnary hearing was that
the conditions inside the trailer existed prior to the nove.
Wil e some minor shifting in contents appears to have taken
place, it did not cause the conditions for which the defendant
was convicted of animal cruelty: 92 cats in a snmall trailer,

di sease and mal nutrition, weeks worth of feces and urine. In
addi tion, because the officers did not intentionally destroy any
evi dence, there is no evidence they acted in bad faith. Such
was the finding of the trial court. W conclude the trial court
properly denied the defendant’s Tronbetta notion and refused to
di sm ss, give the cautionary instruction, or exclude the
vi deot ape.
|V
I nstruction Concerning
Def ense of Necessity
The def endant requested an instruction on the defense of

necessity.l She clainmed that she was keeping the cats to save

1 CALJI C No. 4.43 states:
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t hem from eut hanasia at animal control. The trial court
rejected the instruction and denied the defendant’s request that
she be pernmitted to present argunment to the jury on the defense.
On appeal, the defendant asserts the trial court erred. W
conclude that, under the facts of this case, the defense of
necessity was not avail abl e.

“The defense of necessity is ‘founded upon public policy
and provides a justification distinct fromthe elenents required
to prove the crinme. [Citation.] The situation presented to the
def endant nust be of an emergency nature, threatening physical
harm and | acking an alternative, |egal course of action.

[Citation.] The defense involves a determ nation that the harm

“A person is not guilty of a crinme when [he] [she] engages
in an act, otherwi se crimnal, through necessity. The defendant
has the burden of proving by a preponderance of the evidence al
of the facts necessary to establish the elenents of this
def ense, nanely:

“1l. The act charged as crimnal was done to prevent a
significant and i mmnent evil, nanely, [a threat of bodily harm
to oneself or another person] [or] [];

“2. There was no reasonable |l egal alternative to the
conmmi ssion of the act;

“3. The reasonably foreseeable harmlikely to be caused by
the act was not disproportionate to the harm avoi ded,

“4. The defendant entertained a good-faith belief that
[his] [her] act was necessary to prevent the greater harm

“5. That belief was objectively reasonable under all the
ci rcunst ances; and

“6. The defendant did not substantially contribute to the
creation of the energency.”

16



or evil sought to be avoided by such conduct is greater than
that sought to be prevented by the | aw defining the offense
charged. [Citation.] Necessity does not negate any el enent of
the crime, but represents a public policy decision not to punish
such an individual despite proof of the crine. [Citations.]

[] An inportant factor of the necessity defense involves the
bal anci ng of the harmto be avoi ded as opposed to the costs of
the crimnal conduct. [Citation.]” (In re Eichorn (1998) 69
Cal . App. 4th 382, 389.) “Necessity is an affirnmative public
policy defense, in effect a plea in avoi dance and justification,
whi ch conmes into focus only after all elenents of the offense
have been established.” (People v. Waters (1985) 163 Cal . App. 3d
935, 938.) Wen public policy considerations do not support a
def ense of necessity, the trial court need not instruct on that
defense. (People v. Kearns (1997) 55 Cal.App.4th 1128, 1135.)

Since the defense of necessity is based on public policy,
we nust | ook to public policy to determnm ne whether the defense
was avail able to the defendant on the facts presented here.
“[Alside fromconstitutional policy, the Legislature, and not
the courts, is vested with the responsibility to declare the
public policy of the state.” (Geen v. Ralee Engineering Co.
(1998) 19 Cal .4th 66, 71.)

The duties of a facility that acts as a depositary of
living animals are spelled out in the Cvil Code. (See Gv.
Code, 8§ 1834 et seq.) “A depositary of living aninmals shal
provi de the animals with necessary and pronpt veterinary care,

nutrition, and shelter, and treat themkindly.” (GCv. Code, 8
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1834.) The Legislature has expressly stated the public policy
of this state concerning euthanasia of aninmals. (Cv. Code, 8
1834.4.) If an animal is adoptable or, with reasonable efforts,
coul d becone adoptable, it should not be euthanized. (Ibid.;
see al so Food & Agr. Code, 8§ 17005.) However, if an animal is
abandoned and a new owner cannot be found, the facility “shal

t hereafter humanely destroy the animl so abandoned.” (G v.
Code, 8§ 1834.5.) Particularly relevant to this case and the
defendant’ s assertions is a finding made by the Legislature in
1998: “The Legislature finds and declares that it is better to
have public and private shelters pick up or take in animals than
private citizens.” (Stats. 1998, ch. 752, § 1.)

The Food and Agricultural Code provides specifically for
what a shelter must do when a stray cat is inpounded. (See Food
& Agr. Code, 8§ 31752.) The facility nmust hold the stray cat for
owner redenption for a designated tinme, usually between four and
si x days. (Food & Agr. Code, 8 31752, subd. (a).) Prior to the
eut hanasia of the cat, the facility, at the request of a
nonprofit, animl rescue or adoption organization, nust rel ease
the cat to the requesting organi zation. (Food & Agr. Code, 8§
31752, subd. (b).) During the holding period, the facility nust
scan the cat for a mcrochip that identifies the owmer. (Food &
Agr. Code, 8§ 31752, subd. (c).) Concerning an ani mal seized by
authorities, the Penal Code provides: “A veterinarian my
humanel y destroy an inpounded ani mal w thout regard to the
prescri bed hol di ng period when it has been deternined that the

animal has incurred severe injuries or is incurably crippled. A
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veterinarian also may i mmedi ately humanely destroy an i npounded
animal afflicted with a serious contagi ous di sease unless the
owner or his or her agent inmediately authorizes treatnent of
the animal by a veterinarian at the expense of the owner or
agent.” (Pen. Code, 8§ 597.1, subd. (i).)

To utilize a termfrom preenption analysis, these statutes
occupy the field of what to do with stray cats. The defendant
is not at liberty to inpose her own will over the public wll.
Her assertion that it was necessary for her to keep the cats
i nstead of passing themon to animal control flies in the face
of legitimtely adopted public policy. Accordingly, since her
proffered necessity defense is against public policy, the tria
court properly denied her request for the necessity instruction
and prohibited her fromarguing the defense to the jury.?

\Y
Evi dence Concer ni ng Eut hanasi a

The defendant sought to present evidence concerning the
practice of euthanasia at animal control. |In response to a
prosecution notion in limne to prohibit such evidence, the
trial court ruled that evidence of euthanasia was not relevant
to the issues involved in the case. Later, an aninmal control

of fi cer becane enotional when describing how one of the cats

2 As did the trial court, the Attorney Ceneral notes that the
necessity defense has been applied only to the prevention of
harmto humans. Since we conclude the defendant’s proffered
defense was contrary to public policy, we need not decide
whether it can be applied only to prevention of harmto humans.
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found in the trailer later died. The defendant sought then to
cross-exam ne hi mconcerni ng euthanasia. Her request was
deni ed.

On appeal, the defendant asserts the prohibition on
evi dence of euthanasia at animal control violated (1) her right
to present a defense and (2) her right to cross-exan ne the
animal control officer. Neither aspect of her assertion has
merit.

The defendant’s contention that the prohibition on evidence
of eut hanasia prevented her from presenting a defense is based
on her argument in part |1V that she should have been allowed to
claimher treatnent of the cats was justified by necessity.

Si nce we have concl uded the defense of necessity was not
avai lable to her as a matter of law, the prohibition on evidence
of euthanasia did not violate her rights in this regard.

The defendant al so argues: “Another unrel ated reason why
the court should have allowed [the defendant] to elicit
i nformation concerning the euthanasia policy was to conduct an
effective cross-exam nation of Oficer Carter [the ani nal
control officer who becane enotional when testifying concerning
the death of a cat]. Oficer Carter was the prosecution’s key
witness. Thus, the ability to challenge his credibility was
crucial to [the defendant’s] defense.” Apparently, the
def endant sought to show that the officer’s enbtions were
contrived because he is involved in euthanizing aninmals and,

therefore, the officer’s testinony was | ess credible.
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“Although a crimnal defendant is constitutionally entitled
to present all relevant evidence of significant probative val ue
in his favor, this does not nmean the court nust allow an
unlimted inquiry into collateral matters; the proffered
evi dence nust have nore than slight relevancy.” (People v.
Marshal | (1996) 13 Cal.4th 799, 836.) W review a ruling
excl udi ng evidence only for abuse of discretion. (People v.
Wlliams (1997) 16 Cal.4th 153, 197.)

Evi dence of euthanasia to inpeach the officer’s credibility
was so tangential to the issues legally involved in this case
that we cannot say the trial court abused its discretion. The
excl usi on of evidence concerning euthanasia was well within the
trial court’s authority.

Vi
I nstruction Concerning
I nt erveni ng, Supersedi ng Cause

The trial court instructed the jury concerning crim nal
negl i gence and causation as follows: “Crimnal negligence neans
conduct which is nore than ordinary negligence. Odinary
negligence is the failure to exercise ordinary or reasonabl e
care. Crimnal negligence refers to negligent acts which are
aggravat ed, reckless or flagrant and which are such a departure
[fron] what would be the conduct of an ordinary prudent person,
careful person under the sanme circunstances as to be contrary to
a proper regard for danger to animal life and health or to
constitute indifference to animal life and health or to

constitute indifference to the consequences of those acts. The
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facts nust be such that the consequences of the negligent acts
coul d reasonably have been foreseen and it nust appear that
danger to animal |ife and health was not the result of

i nattention, mstaken judgnent or m sadventure but the natura
and probable result of an aggravated, reckless or flagrantly
negl i gent act.”

The defendant requested the trial court to give the
foll owi ng, additional instruction concerning causation:

“Evi dence has been presented fromwhich you may find that the
defendant’s act was a cause of the [death][injury] but that the
i mredi at e cause of the [death][injury] was the negligent conduct
of another person. You may not convict the defendant based on
such a finding unless you also find that when the defendant
commtted the act which was a cause of the [death][injury] the
i nterveni ng negligence of the other person would have been
reasonably foreseeable to a reasonabl e person in the sane
position as the defendant. [9f] If you have a reasonabl e doubt
whet her the intervening negligence woul d have been reasonably
foreseeable to a reasonable person in the sanme position as the
def endant you nust give the defendant the benefit of that doubt
and find [hin][her] not guilty.”

The defendant contends the refusal to give her requested
instruction was reversible error because one of the theories of
her defense was that the conduct of animal control in noving the
trailer caused sone of the harmto the cats. She argues:
“Assum ng arguendo that [the defendant] was negligent in caring

for the cats, the conduct of animal control in noving the
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trailer with the cats inside was a supersedi ng cause which
exonerated [the defendant] from cul pability.”

A supersedi ng cause is “an unforeseeabl e interveni ng cause,
an extraordi nary and abnormal occurrence, which rises to the
| evel of [exoneration] . . . .” (People v. Armtage (1987) 194
Cal . App. 3d 405, 420-421.) Normally, the | aw of superseding
cause is applied when an elenment of the crinme is death or injury
to the victim (See, e.g., People v. Harris (1975) 52
Cal . App. 3d 419, 426-427.) |In Harris, the defendant was
convi cted of vehicul ar mansl aughter after a hi gh-speed chase
because, even though his vehicle did not hit the victim a
victimwas killed in a collision involving a pursuing police
officer. (ld. at pp. 422-423.) The negligence of the pursuing
officer was found not to be a superseding cause. (ld. at pp.
426-427.) Here, however, the injury to the aninmal is not an
el ement of the offense. Instead, the offense is shown by acts
whi ch cause danger to an animal’s [ife. Neither the
i nstructions nor the argunents of counsel sought to hold the
def endant responsible for danger incurred in the transportation
of the cats.

As the prosecutor argued to the jury, the issues to be
resolved in this case, in which the defendant admtted keeping
92 cats in her care, were whether she provi ded adequate food,
wat er, and shelter for the cats and subjected themto needl ess
suffering and whether her failure to provide proper care caused
danger to the cats’ health. There was no evidence that the

cats’ health problens, including urine scald, ear mtes,
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mal nutrition, herpes, upper respiratory infections, and other

ail ments occurred as a result of the nove. oviously, there was
al so no evidence the nove caused the presence of 92 cats in the
trailer, with space for | ess than one square foot each. Those
were | ong-term probl enms caused by the crimnal negligence of the
defendant. As noted in the proposed instruction, a third
person’s negligence can be a superseding cause only if it
actually caused the injury. (See People v. Armtage, supra, 194
Cal . App. 3d at pp. 420-421.)

Even if the noving of the trailer caused a change in the
appearance of the inside of the trailer -- such as spilled food
or water -- the defendant was still properly held liable for the
| ong-term negl ect and abuse of the cats. As a matter of |aw,
the noving of the trailer was not a supersedi ng cause
potentially exonerating the defendant of cul pability.

Accordi ngly, the evidence did not support an instruction on
supersedi ng cause, and the trial court did not err in rejecting
t he proposed instruction.
VI |
Search of Trailer

The defendant noved in the superior court to exclude

evi dence pursuant to Penal Code section 1538.5. Aninmal Control

O ficer Robert Carter testified at the hearing.3

3 We note this is our third recitation of Oficer Carter’s
activities at the Deveany property. Nonetheless, it is
necessary because the “Facts” section presents evidence from
trial, part IIl concerning sanctions for destruction of evidence
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Oficer Carter went to the Deveany property in Placer
County in response to a report that there was a trailer on the
property with many cats inside and excessive odors enanating
fromit. As he approached, he observed a trailer in front of a
garage to the left of a house. When he exited his vehicle, he
snel | ed an amoni a odor associated with urine. He went to the
front door of the residence and nmade contact with Deveany, who
stated the trailer belonged to the defendant but that she did
not live there. Deveany also told Oficer Carter he had a
witten agreenent with the defendant allowi ng her to use the
property. Deveany believed there were 18 cats in the trailer.

Wiile Oficer Carter and Deveany conversed, they wal ked to
the front of the garage. Fromthere, Oficer Carter could see
cats inside the trailer. He approached the trailer, within
about a foot, and | ooked in through a rear corner w ndow, which
was close to the garage. He saw nultiple cats and what appeared
to be fecal matter on the cushions. He counted 35 cats before
| osi ng count because of the cats’ novenent. Moving around the
trailer, Oficer Carter |ooked in three different wi ndows. Sone
of the cats he saw had di scharge around the nasal and eye area
and several were sneezing, which he took to be a sign of
illness. After making these observations, he tel ephoned the on-

call magistrate to get a search warrant.

i nvolves testinony fromthe prelimnary hearing, and the
recitation in this section concerning the search of the trailer
is taken fromthe Penal Code section 1538.5 hearing.
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By tel ephone, Oficer Carter testified concerning his
observations at the Deveany property. Deveany told himthe
def endant owned the trailer and kept it on the property pursuant
to an agreenent. He stated he |ooked into the trailer and saw
35 to 40 cats with fecal matter and urine in various |ocations.
The cats did not appear to be in good health, with some show ng
signs of respiratory problens. Based on Oficer Carter’s
observations and trai ning, he believed the conditions were a
vi ol ati on of Penal Code section 597, subdivision (b) and
requested authority to search the trailer and to identify and
treat the cats.

The magi strate found probable cause to search the trailer
and orally gave Oficer Carter authority to search the trailer
for “indicia of ownership and al so for the purposes of
elimnating . . . the health hazard and attending the aninals

that mght still be in the trailer The warrant issued

by the nmagistrate provided for a search of the trailer and

sei zure of indicia of ownership, evidence of animal cruelty, and
cats. Even though the warrant contained a space for indicating

that the evidence presented to the magistrate “tends to show

that a felony has been comritted or that a particul ar person has

committed a felony,” the magistrate did not put an “x” on the
line before that statenent. As noted in the facts above,
Oficer Carter noved the trailer to the DeWtt Center before
conducting the search of the inside.

In her notion to suppress, the defendant asserted the

evi dence obtained by Oficer Carter should be excluded because
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(1) he searched the trailer by looking into the windows prior to
obtai ning the warrant, (2) there was no probabl e cause to issue
the warrant, and (3) renoval of the trailer to the DeWtt Center
exceeded the scope of the warrant. The trial court denied the
notion to suppress. The defendant raises the same issues on
appeal .

Looking in the W ndows

The defendant contends O ficer Carter violated the Fourth
Amendnent when he approached the trailer and | ooked in the
wi ndows. She inplies that the trailer is entitled to the sane
protections as a hone and asserts she had a reasonabl e
expectation of privacy in the area around the trailer. W
di sagr ee.

“The Fourth Anmendnent provides ‘[t]he right of the people
to be secure in their persons, houses, papers and effects,
agai nst unreasonabl e searches and sei zures, shall not be
violated . . . .” (US. Const., 4th Amend.) This guarantee has
been incorporated into the Fourteenth Anendnment to the federal
Constitution and is applicable to the states. [Citation.]”
(Peopl e v. Camacho (2000) 23 Cal.4th 824, 829-830.) Because
Oficer Carter did not have a warrant when he | ooked into the
wi ndows of the trailer, “the People bore the burden of
establishing either that no search occurred, or that the search
undertaken by [Oficer Carter] was justified by sonme exception
to the warrant requirenent. [Citations.]” (ld. at p. 830.)
The trial court concluded Oficer Carter’s conduct did not

constitute a search
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A private residence is a place in which an i ndi vi dual
normal |y expects privacy free of governnmental intrusion not

aut horized by a warrant . . . .” [Ctation.]” (People v.
Camacho, supra, 23 Cal.4th at p. 831.) Even so, an officer’s
observations of activities within a residence do not constitute
a search and thus do not violate the Fourth Amendnent if the
officer is in a place he otherwi se has the right to be when the
observation is made. (I1d. at pp. 831-832.)

I n Camacho, the officers went into the side yard of a
residence to |l ook inside. They observed the defendant packagi ng
cocaine. (23 Cal.4th at pp. 828-829.) The Suprene Court
concluded: “When [the officers] peered into defendant’s hone
t hrough his wi ndow, they were standing in a place to which
neither they nor the public had been invited, and no other
ci rcunstances authorized their entry into defendant’s yard.
Accordi ngly, defendant retained a reasonabl e expectation of
privacy over his activities, the officers’ observation of him
was a search within the neaning of the Fourth Amendnent, and
respondent asserts no satisfactory justification for their
di spensing with a warrant.” (ld. at p. 837.) The court,
however, added this guidance: “[I]f the facts were different,
perhaps only slightly so, we m ght conclude the officers were
entitled to enter defendant’s yard, thereby validating the
| awf ul ness of their observations of defendant through his
bedroom wi ndow. The | ateness of the hour, the relative |ack of
seriousness of the phoned-in conplaint, the failure first to

knock on defendant’s front door, all are relevant to eval uating
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t he reasonabl eness of the officers’ conduct in this case. W
cannot say, however, that the officers, having arrived at

def endant’ s house close to mdnight in response to an anonynous
conplaint of a loud party and perceiving nothing am ss, were
entitled to enter defendant’s private property w thout a warrant
and | ook through his windows. To the contrary, we find

def endant’ s expectation that no one would be in his side yard so
| ate at night was a reasonable one.” (ld. at pp. 837-838.)

Here, we conclude the trial court properly concl uded
O ficer Carter’s conduct of approaching the trailer and | ooking
i nside through the wi ndows was not a search under the Fourth
Amendnent because the facts known to Officer Carter at the tine
woul d not | ead one to believe the trailer was a residence.

The defendant woul d have us believe that, because a trailer
can be used as a residence and she had an agreenent wi th Deveany
to keep the trailer on his property, the trailer was a residence
for the purpose of applying the Fourth Amendnent. Al though she
does not directly make this contention, it is a necessary
prem se for her argunment that O ficer Carter was within the
curtilage of her trailer in violation of the Fourth Amendnent.
The cases cited by the defendant for her argunent that she had a
reasonabl e expectation of privacy in the area surroundi ng the
trailer do not support a conclusion her trailer should be
treated as a residence. (See, e.g., Oiver v. United States
(1984) 466 U.S. 170 [80 L.Ed.2d 214] (evidence found in open
field on property not suppressed because no reasonabl e

expectation of privacy); Lorenzana v. Superior Court (1973) 9
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Cal . 3d 626 (evidence suppressed where officer entered area not
open to public to look into residence).)

Wiile it appears fromthe evidence presented in the hearing
on the notion to suppress that O ficer Carter knew the trailer
bel onged to the defendant and that she had an agreenent with
Deveany to keep the trailer on his property, he also knew she
did not use the trailer as a residence. Deveany told Oficer
Carter that the defendant did not live there. Accordingly, the
trailer was nothing nore than the defendant’s personal property
whi ch she kept on Deveany’s real property. That it was capabl e
of use as a hone does not lead to the conclusion that Oficer
Carter was required to treat it as a residence. (See California
v. Carney (1985) 471 U.S. 386, 393-394 [85 L. Ed.2d 406, 414-
415] .)

Probabl e Cause for Warrant

The defendant argues: “Once the affidavit by Oficer
Carter [actually the tel ephonic testinony] is redacted of al
his unl awful observations, there is no information left to
support probabl e cause.” Because we conclude Oficer Carter’s
observations did not constitute an unlawful search, the
def endant’ s argunment there was insufficient probable cause to
support the warrant is without nerit.

Renoval of Trailer

The defendant asserts the evidence obtained fromthe
trailer should have been suppressed because the warrant did not
authorize renoval of the trailer. (See Jauregui v. Superior

Court (1986) 179 Cal.App.3d 1160, 1167.) To the contrary, the
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warrant authorized seizure of “evidence of animal cruelty,”
along with indicia of owership and the cats. The trailer,
itself, was evidence of animal cruelty because the cats, 92 of
them were kept inside and the condition of the inside of the
trailer constituted evidence of the cruelty. Accordingly, this
assertion is without nerit because the seizure and renoval of
the trailer did not exceed the authority of the warrant.
VI
Al l egation of Cunul ative Error

The defendant argues that, even if the alleged errors are
not prejudicial alone, they cunulatively require reversal.
Since we have found no error, we need not consider this
contention further.

DI SPCOSI TI ON

The judgment is affirmed. (CERTIFIED FOR PARTI AL

PUBLI CATI ON. )

NI CHOLSON , J.

We concur:

SCOTLAND , P.J.

SI M5 , J.
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